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P-R-O-C-E-E-D-I-N-G-S
(9:11 a.m.)

CHATIRMAN VAN LOON: Well, good morning
everyone. And, again, the Panel apologizes. We
appreciate your being here on time and do our best.
The Capitol Police interceded this morning, and we’re
going to try to be on better relations with the law
enforcement officials in the future and be able to be
here on time.

MR. JACOBY: Is there anything you want to
share with us on why that happened?

(Laughter.)

CHATIRMAN VAN LOON: No, not necessary.

MR. JACOBY: Okay.

CHAIRMAN VAN LOON: Any administrative or
procedural things before we hear from our first
witness? Mr. Garrett?

MR. GARRETT: Just a question, Mr.
Chairman. Yesterday during his testimony Mr.
Mandelbrot made a number of statements about the
reasons why RIAA entered into the agreement with Yahoo
as well as RIAA -- his reasons for believing that RIAA
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had certain motivations for particular provisions in
the agreements.

And my guestion simply is whether our
witnesses will have an opportunity or whether they
will be permitted to respond to some of the things
that Mr. Mandelbrot said.

CHAIRMAN VAN LOON: I suppose there’s two
ways at looking at it. One is that we, the Panel,
specifically invited these people -- the licensees --
to get an idea of what was in their thoughts and their
minds having heard extensively from Mr. Marks for over
a week about what was in his mind.

And I suppose one way'of looking at it is
that this is an interesting picture and we -- you
know, he may or may not have been right in his
surmises of what he thought the negotiators on the
other side of the table were thinking. And I suppose
the other way of looking at it is to provide an
opportunity for specific rebuttal of that.

Does the Panel have --

ARBITRATOR GULIN: Yes. I guess I'd want
to ask the webcasters this: Mr. Mandelbrot was only
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the second of the licensees to testify. There are
going to be others, and some of those are going to say
gsome things that you’d like to rebut. So have there
been discussions between the two sides on this issue,
whether you want to allow your witnesses to be able to
comment on things that have been said by licensee
witnesses?

MR. GARRETT: There have not been any
discussions, Judge Gulin.

ARBITRATOR GULIN: Why don’t we hear from
the webcasters’ side?

MR. STEINTHAL: I think I alluded to this
last week, that -- when we were talking about Mr.
Marks’ testimony and the duration of it. And that I
had a feeling we were going to get to an issue about,
yvou know, the duration, for example, of Mr. Marks’
testimony, and that i1if we were going to start
rebutting all of the licensee testimony then it could
be a lot longer than anticipated.

Personally, I would rather not let, you
know, the genie out of the bottle, in the sense that

once we get into that area it could lead to extensive
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examination. I wouldn’t characterize Mr. Mandelbrot’s
testimony as his testifying about the RIAA’'s
motivations as opposed to what was articulated to him
during the course of the negotiations about the RIAA'S
motivations.

In other words, he wasn’t speculating as
much as he was testifying based on meetings he was at
and information he gleaned from those meetings.

ARBITRATOR GULIN: Either way we’d like
to --

MR. STEINTHAL: Right.

ARBITRATOR GULIN: -- whatever he said.

MR. STEINTHAL: I would prefer that we not
get into an area where we start rebutting all of the

licensees through witnesses that have previously

testified. Among other things, we have a situation
where Mr. Marks is on their witness list. And,
therefore, he’s -- they have the advantage, if vyou

open the door, to having a witness that’s already on
the list rebut.

Now, what if something comes up, entirely
likely or possible, where I don’t have somebody to
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rebut without adding somebody to the witness list.
Then, I'm prejudiced. So it’s not as simple as once
you say, "Okay. Let the RIAA rebut. Let the
webcasters rebut." If I don’t have somebody on the
witness list to do it, I can’t do it.

MR. JACOBY: Can I make a suggestion along
this line of a way to approach this? It would seem to
me --

CHATIRMAN VAN LOON: Suggestions are always
welcome.

MR. JACOBY: It would seem to me on -- I
can’‘t think of a matter that Mr. Mandelbrot didn’t
testify -- that he testified about that wasn’t the
subject of testimony from Mr. Marks’ perspective. He
was on the direct case. He testified about each of
the negotiations.

And unless there is something that’s
raised that couldn’t be anticipated, wasn’t
anticipated, or is outside of the scope of his prior
testimony, then it seems to me the rule should be that
there should not be opening the door.

It should only be .a situation where
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there’s some -~- sgomething new that’s come up that
could not have fairly been anticipated or was not
covered in their testimony earlier, where an
application would be made to the Panel and the Panel
could decide that on a case-by-case basis.

CHAIRMAN VAN LOON: Mr. Garrett, do you
have any further thoughts on that?

MR. GARRETT: Yes, a couple. First of
all, as to Mr. Steinthal’s being prejudiced by not
having a witness, since all of this testimony concerns
negotiations between RIAA and the licensees, it’s not
clear to me what witness Mr. Steinthal would have in
any event. However, I'm certainly prepared to do
that, you know, to consider letting him bring somebody
in on a, you know, case-by-case ba?is, if there really
is someone that he has that would be responsive.

Beyond that, you know, I think from the
beginning of this proceeding the Panel has made clear
that they had a strong interest 1in hearing the
testimony about the Yahoo agreement. The other side
has certainly made a significant issue about Yahoo in
our dealings with Yahoo.
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And I think given the importance that has
been attached or seemingly attached by the Panel and
by the other parties to this proceeding to Yahoo’s
testimony, in all fairness, we should have the
opportunity to respond to things that we think that
the Panel might conceivably otherwise rely upon in
their decision here.

I'm not envisioning very lengthy
testimony, and I'm not sure I would confine it just to
Mr. Marks either. But the point is is that it is
important testimony. Yahoo is our licensee. They
also are not a disinterested par?y in the sense that
the outcome of this proceeding will have an impact on
them. They’'re here. They were here vyesterday
represented by DiMA’s counsel.

I think that it’s important for us to have
the opportunity to respond to at least those things
that were said by Mr. Mandelbrot concerning RIAA’S
motivations.

ARBITRATOR VON KANN: Mr. Garrett, just a
couple of thoughts from one Panelist. We are reaching
the point in a trial-like proceeding where everybody
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is nervous about who is going to have the last word.
This always happens in long trials. Everybody always
likes to do it. I’m sure they’ll have some issues of
that sort, you’ll have some issues, and at some point
the curtain does have to come down.

Number two, I did not, frankly, think
there was anything in Mr. Mandelbrot’s testimony which
was startlingly at odds with Mr. Marks’ testimony,
other than the perceptions of two people on opposite
sides of the negotiating table. I mean, it’s quite
common, frankly, for people to get somewhat different
perceptions about what the other side’s motivations
are.

So from my point of view, there was -- I
haven’t gone back to study it in great detail, but
there was nothing about that that I found dramatically
at odds with Mr. Marks’ account of it. It is an
important licensee. I think we all recognize.

Perhaps we could have a special Yahoo rule
that i1f there was something very, very striking in
that one licensee that you felt‘it was critical to

rebut, you could make a proffer to us or something,
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and we could congider it.

But I would be a little nervous about
opening this up with all of the licensees that we’re
going to have. And, frankly, I also think it’s --
from vyour point of wview, I think vyou may be
overnervous about it. I don’t think that there was,
from my point of view, anything about his account that
in any significant way requires massive rebuttal from
Marks, other than his perception of it from one side
of the table and Marks’ from another.

Frankly, I think their testimony can be
harmonized fairly well, actually. But if there’s
something specific, I guess if you wanted to make a
proffer to us, perhaps we could consider it under the
special Yahoo rule. But I would certainly not want to
start seeing us do this with every single licensee,
because we’ll -- we will, then, be prolonging this
rebuttal forever.

But maybe there is something very specific
in that that you feel is critical to -- and I guess we
could consider 1t on a case-by-case Dbasis or
something.
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MR. STEINTHAL: I just had a -- just a
couple of thoughts. One is Mr. Garrett referred to us
making a big deal about Yahoo, about, you know, from
the beginning as if they’re not a disinterested
interest witness and they’re "on our side" almost.

I want to remind the Panel that when I got
up in my opening we had not even been given the right
to talk to Yahoo. We had no idea what Yahoo had to
say or what its motivations, positions were at all.
There had been effectively a gag order on Yahoo.

So the notion that there 1is some
relationship between the webcaster community and
Yahoo, relative to Yahoo’s testimony, in a
circumstance where we had no opportunity to even speak
to them by the time this proceeding started, is a
startling suggestion.

And as far as Mr. Greenstein being DiMA's
counsel, he has acted on behalf of DiMA very
independently of his relationships with many other
clients, both on the record community side and the
webcaster side. So the notion that because Mr.
Greenstein, among his clients, has done legislative
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work for DiMA, there is some, you know, suggestion of
affiliation there is, again, something that isn’t even
part of the recoxd.

But since Mr. Garrett decided to mention
it, I think it’s important to say that Mr. Greenstein
and his firm represent record companies. They
represent DiMA. And they represent Yahoo. So there
gshould be no suggestion associated with that.

I am concerned about the time associated
with opening the door to have Mr. Marks respond to all
of the licensees. And, you know, I guess the Panel
will reach a resolution of this issue as it chooses,
but I hope we will not be prejudiced by the fact that
they’ve got an opportunity for a ready witness while
we don’t.

CHAIRMAN VAN LOON: I think we will --
what I would propose is that we take this under
advisement, that we talk about it during the break and
get back with our thoughts thereafter.

ARBITRATOR GULIN: Let me ask this one
guestion. The parties were permitted, under the
procedure we agreed to, to designate I think it was
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gix witnesses each that would be able to comment on I
guess it was opposing witnesses’ testimony on
rebuttal. And there was really, as I recall, not any
discussion as to whether that would include the
licensee witnesses.

Was Mr. Marks designated as one who would
be commenting on opposing witnesses?

MR. GARRETT: Yes. Yes, Your Honor.

ARBITRATOR GULIN: And, of course, you had
to indicate on what he would be commenting on. But I
guess it’s conceivable that you could have indicated
that he would be commenting on the licensees’
perceptions of negotiations, though we really didn’t
discuss that you’d have the ability to do that.

But it’s just another -- I guess something
else to consider when -- that goes into the mix of
this. Did you have something else you wanted to --

MR. GARRETT: Well, Jjust -- I mean,
obviously, Your Honor, we didn’t know what the
witnesses were going to say.

ARBITRATOR GULIN: Right.

MR. GARRETT: And couldn’t say we’re going
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to comment on any of them --

ARBITRATOR GULIN: Right.

MR. GARRETT: -- at that point. I have no
problem in confining this at least to Yahoo. Maybe
that’s just because there has only been two who have
testified, but -- or confine it to Yahoo.

There’s also one other issue here, too,
which is i1s that Mr. Greenstein had suggested
yvesterday that -- well, he had asked that the
testimony, a large portion of it, be heard in closed
session. And, you know, many of the things that were
said about RIAA’s motivations, the things that were
said in closed session, and so technically they are
things that we can’t share with the client at this
point and even get their reaction to some of the
things that were said.

And I’'d certainly 1like the ability to
provide to the client those portions of the
transcript, including the closed sessions, where there
was testimony about matters that -- don’t want to give
them the testimony about Yahoo’s motivations of their

negotiating strategy, but only about those things
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concerning RIAA’s motivations.

You know, it’s possible, but once they see
that, you know, there’s nothing that -- you know, very
elaborate that anybody would want to present here.
But, you know, I think in fairness they should have an
opportunity to look at that testimony, and I think we
should have the opportunity to at least request that
specific testimony be offered in response 1f we
thought it was necessary.

MR. STEINTHAL: I think there’s an easy
procedure for that, which is that to the extent there
are passages of the transcript that relate to Mr.
Mandelbrot’s testimony about what the RIAA said to
him, because we were in a situation where there was --
becauge there was the risk of restricted information,
we were probably in a restricted transcript more than
we needed to be on an entire -- well, loocked at in
retrospect, on an entire basis.

I'm sure that Mr. Greenstein, if presented
with a request to treat as confidential rather than
restricted certain passages that relate to Mr.

Mandelbrot’s testimony about what RIAA said to him,
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I'm sure he would have no objection to that being
treated as confidential rather than restricted.

I think it’s just a question of RIAA
identifying those passages of the transcript and
making a request to Yahoo. I think that those are the
ground rules that were agreed upon at the outset of
his testimony.

CHAIRMAN VAN LOON: Well, I am at least
genuinely up in the air on this, and I think that the
best thing is for the Panel to discuss it during a
break. I think it raises lots of delicate questions,
including that the Panel is acutely aware that we
invited these people and gave .thenl assurances of
confidentiality.

We learned vyesterday there is very
possibly another negotiation upcoming very soon, and
gsometimes hard information about what the other side
thinks you think can be a factor in the negotiation.
So it’s a very complicated matter.

MR. GARRETT: One thing I could offer, Mr.
Chairman, is that we’re certainly prepared to go

through the transcript and make our cutg as to what we
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think could be declassified, and then to show it to
Mr. Greenstein and see whether we can get agreement on
that.

And, you know, we’re certainly prepared to
undertake the work in the first instance here. But,
again, we would want to get a response back from him,
so that we would have -- we’d be in a position to make
a timely request for any kind of response and
testimony.

CHAIRMAN VAN LOON: Okay. Suggestions are
welcome. We’ll take that under advisement, then, and
we’re -- should at this time invite -- oops, there may
be --

MR. STEINTHAL: One more procedural issue.

CHAIRMAN VAN LOON: -- it looks like one
more procedural matter.

MR. STEINTHAL: Late-breaking scheduling
issues. We are going to have to move the testimony of
Ms. Morissette for just basically -- have her just,
yvou know, come in on direct as the -- on the written
statement as initially discussed, unless we can
schedule her for next week.
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Mr. Fagin is still on board for Friday.
But I did receive word last night that Ms. Morissette
will not be able to be here Friday morning, which
should make our Friday a little bit easier. That’s
the good news.

And I will get back to the other side and
the Panel about availability for next week or whether,
in the scheme of things, it’s so tight we should just
go forward on the direct, you know, written statement.

CHAIRMAN VAN LOON: But Mr. Fagin will be
able to be here on Friday as planned.

MR. STEINTHAL: I’'m advised that’s still
the case.

CHAIRMAN VAN LOON: And so that would also
suggest more time for Mr. Jaffe, Professor Jaffe, on
Friday.

MR. STEINTHAL: Right. And --

MR. JACOBY: Was the Panel made aware of
the fact also that RIAA had offered‘ to move Dr.
Seltzer up to --

MR. STEINTHAL: Yes, we did that.

MR. JACOBY: -- Thursday? Okay. So we’re
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prepared to go forward with that:

CHAIRMAN VAN LOON: So it’s definite on
Thursday?

MR. GARRETT: Yes.

MR. JACOBY: Do we have actually the
schedule worked out in terms of who is --

MR. GARRETT: I think he was in the
afternoon.

MR. JACOBY: Afternoon?

MR. GARRETT: Yes. I think he’s the last
witness on that day.

MR. JACOBY: Okay.

ARBITRATOR VON KANN: That leaves four for
Thurgday if I counted ~- Mazig, Williams, Kessler, and
Seltzer? And possibly carryover of Fisher, if we
don’t finish him today. A busy day.

MR. JACOBY: Possibly, but hopefully not.
And I would anticipate Kesgsler and Williams to be
relatively short. .

CHAIRMAN VAN LOON: Well, let’s leap into
the first witness, then.

MR. JACOBY: Okay. Mr. Fine.
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CHAIRMAN VAN LOON: ?es.

MR. JACOBY: For the Panel’s benefit in
advance of his testimony, Mr. Fine will, of course, be
addressing his rebuttal testimony as filed in written
form. As indicated in the notices we gave last
Friday, he will also be commenting upon portions of
Dr. Seltzer’s testimony, as well as Dr. Schink’s
testimony, so you might want to have -- the Panel
might want to have the testimony available now.

And, lastly, I don’t think these have been
distributed to the Panel. There were four pages,
which we’ve marked as Fine Rebuttal Exhibits 3A and 3B
and 4A and 4B, which were likewise provided to counsel
last Friday. We haven’t provided one to the Copyright
Office. I guess we should for the public file as
well. Do you have a copy?

(Whereupon, the above-referred
to documents were marked as
Fine Rebuttal Exhibits Nos. 34,
3B, 4A, - and 4B for
identification.)

CHAIRMAN VAN LOON: Yes. We can make --
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these are exhibitg?

MR. JACOBY: These are exhibits to his
testimony, because -- I mean, we’ll offer them
formally, but that’s what they’re intended to be --
exhibits.

CHAIRMAN VAN LOON: They will be offered
during the course of the testimony.

MR. JACOBY: Yes.

CHAIRMAN VAN LOON: Yes, okay.

MR. JACOBY: But I just wanted you to have
it in advance.

CHAIRMAN VAN LOON: By the way, with
regard to the scheduling changes, if it were possible
to produce just an update of this tomorrow on all of
these changes to be a handy reminder to the Panel,
that would be appreciated.

Well, welcome back, Mr. Fine. Good to see
you again. Let me ask you, once again, to raise your
right hand, please, and be sworn.

WHEREUPON,
MICHAEL FINE

was called as a witness and, having been first duly
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sworn, assumed the witness stand, was examined and
testified as follows:
CHAIRMAN VAN LOON: The floor is yours,
Mr. Jacoby.
DIRECT EXAMINATION

BY MR. JACOBY:

Q Good morning, Mr. Fine.
A Good morning.
Q Would vyou describe to the Arbitration

Panel the issue that you were asked to look at for
purposes of your rebuttal testimony in this
proceeding?

A Yes. I was asked to lock at the issue of
the importance of the musical work versus the
importance of the artist, and how each is a driver of
sales.

Q And what did you do in order to make an
analysig of that question?

A Well, what I did was I looked at two
different ways of analyzing how a work -- how the work
itself contributes to the success of album sales. If,
in fact, you were to take the supposition that the
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musical work was not important, and that, really, the
most important factor was the artist, then you would
expect to see the sales pattern of a particular artist
to sort of follow -- not a better term -- sort of a
curve, a bell curve.

You’d expect that when an artist is new
and unknown their sales would be low or lower than --
you know, at the beginning. Sales would increase over
a period of time as they became more popular. Then,
once they reached popularity, sales would be
maintained for a level. And then, as their popularity
waned, their sales would decrease.

So vyou would expect a rise, a pretty
consistent level for a while, and then a gradual or
hopefully a gradual decline. And that’s what vyou
would expect if, in fact, the artist was strictly the
driver of success.

If the musical works itself or the songs
play a factor, then you would expect more up and down
sales. Artists would have albums with -- which the
public considered to be songs that they like better.

So you might have a successful album. Then you might
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¢

have an album that was a little less successful. Then
it may bounce back again because the next album may
have songs that are better, etcetera.

And so I felt one way of looking at this
situation was to look at artists and see what their
patterns of sales have been since the inception of
Soundscan.

Now, vyou would expect that if you did
this, and you chose the most popular of artists, that
this would be the area where the popularity would

probably drive artists even more than the quality of

the song.

Q Drive the sales.

A Drive the sales even more than the quality
of the song. So using the top artist, you would

expect it to even be more difficult to show that the
song was important, because you’re so popular, and if
that is the driver, then the songs would have less
impact. Whereas, if you were a less popular artist,
you would expect it would be easier to have the songs
having an effect.

So what I did was at first I took the top
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20 artists in what we call "the Soundscan era," since
1991 -- we have a chart in Soundscan that lists every
artist by how many albums they’ve sold. I started
with the most -- with the highest artist on the list,
went down to the first 20 artists that had at least
five releases in the 1900 -- in the 1990s, up to the
year 2000.

Obviousgly, if they only had one release,
yvou really can‘t tell a trend. So we decided five
would at least give us enough to be able to look at
sales. And we looked at and produced charts for each
of the -- of these 20. Actuallyh to get through the
top 20, we had to actually go through to our number 33
artist.

So out of the top 33 artists in the 1990s,
including the year 2000, 20 of them -- of the top 33
had five releases during that period.

And we looked at the sales over time of
each artist’s album that was released during that
period and what their sales had been. And we produced
a chart for each one. If you’d like, we could just

turn to the first chart and get an idea of what it
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looks like. I don’t think we need to go through each
chart. So --

Q Okay. And that would be found as Fine
Rebuttal Exhibit 1, which is found at Tab 13 in the
exhibit binders.

A And the first one is Garth Brooks.

0 These are in rank order, so Garth Brooks
was the top seller for the 1990s?

A Yes. The 20 artists are put in the order
that they appeared on the -- as best sgellers. And
just looking at Garth Brooks, you can see that his
first album, which was -- actually came out during
1991, had sales of a little bit over $9 million.

And as you look through, up to the year
2000, I guess even 2001, each of the albums that were
released, what their total sales have been to date.
And so as you go across you see the years and you see
the titles of the albums.

And we’ve done this for all 20, and I
don’'t think we need to go throggh. It’s a fairly
self-explanatory pictorial of what their sales have

been.
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We loocked at each of the 20, and, in fact,
there were a few where the sales do look like they
rise and then they fall. There were three in specific
that locoked 1like that -- Metallica, Kenny G, and
Michael Bolton. The rest of the artists have various
different patterns that would indicate that, in fact,
the songs are playing an important part in the success
-- and we measure success by the number of units sold.

Some cases, people who were -- at the
beginning of the period sort of had low sales suddenly
have good albums. So it’s sort of like a revival
situation. And you have cases of that nature.

You have cases of a nature where you have
a very successful album, then you have a less
successful album, then you have, you know, a couple of
less successful, then a successful, then a less, and
it goes up and down.

And I would suggest that -- and it’s

fairly, I mean, accepted in the industry that these

changes in the success of albums -- all of these
albums -- in some ways, many of them may be
successful. You may sell nine million units of an
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album, and that would be very successful. The next
time you may sell two million units.

Now, two million is a successful album.
But, in fact, if it was strictly the artist that was
driving the sales, you wouldn’t expect to go from nine
million or two million to four million to three
million to five million. All of those could be
guccessful albums, but you would not expect to see ups
and downs.

And, really, the explanation or the reason
that you have the ups and downs, by and large, are
caused by the fact that albums contain usually two or
three songs that consumers really like or -- and,
therefore, because they‘really‘like them, they’re more
apt to buy them.

And I think this indicates the importance
of the musical work itself in relation to the artist.
Now, nothing that I'm trying to say says that the
artist is not important. But what I really think,
they’re probably pretty close to equally important.

On a very, very popular artist, maybe it’s
60/40 or something like that. As you go down the
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range a little bit, the music becomes more important.
Certainly, as you first start out, the music probably
is a 1little more important. As you become more
popularity -- more popular, your popularity can drag
you along.

But if you think of it as a two-pronged
situation, you have an artist and you have the musical
work, and you can say the artist is popular or
unpopular and their musical work is good or bad. I
think if you have a very popular artist with very good
music, you get a super hit. If you have a very
unpopular artist with very poor music, you get a very
big failure.

But I don’t think, even if you have a
popular artist, if you have poor music, you’re going
to get a very succesgsful album. And so I think it’s
really the need for the combination of both that’s
really important. And while it’s hard to quantify, my
guess would be or my opinion is that the quality of
the work is certainly ag important as the performer
who is performing the work.

The second way to look at this is to look
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at a situation where you may have an artist who has a
very successful album, and sometimes people talk about
this using the term "one-hit wonders." It --

CHAIRMAN VAN LOON: Before you go to one-
hit wonders, I was curious, in terms of successful
albums, one I noticed was not on here under Eric
Clapton, is this year’s Riding With the King, and --

THE WITNESS: It’s probably.

CHAIRMAN VAN LOON: -- Reptiles here for
this year.

THE WITNESS: I'm not -- I think the scale
went to 2001, but I think we stopped at 2000 as far as
reporting sales. There may have been some, but I
would not look at 2001 as being significant, because,
obviousgly, it’s so fresh and out so recently that you
don’t -- you don’t know what the sales are going to
be. 1It’s really too short a period.

So I would not look at anything from 2001
to say this is good or bad or --

MR. JACOBY: What is the album that you
are referring to?

CHAIRMAN VAN LOON: It’s called Riding
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With the King.
MR. JACOBY: A 2001 --
CHAIRMAN VAN LOON: Yes.

MR. JACOBY: - release?

CHAIRMAN VAN LOON: Yes. It appeared on
many of the other exhibits that we received in the
direct. It’'s --

MR. JACOBY: Do you know the date of the
release? Do you remember when that was?

CHATIRMAN VAN LOON: No. And it occurred
to me maybe it’s because it’s B.B. King along with
Clapton.

MR. JACOBY: Oh, okay. That was the other
igssue, which actually we’ll come to later in his
testimony, talking about the collaborative album with
B.B. King, right.

THE WITNESS: We don’t have collaborative
albums here or soundtracks.

CHATRMAN VAN LOON: I see.

THE WITNESS: Okay.

MR. JACOBY: We will come to that

particular album in --
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THE WITNESS: And one other point. The
other thing, often, is that when you look at the
history of artists, their greatest hit albums tend to
do very well. 1In some cases, their albums may not be
doing well. Suddenly, you have their greatest hits,
it sells very well, and then the next album will not
sell as well.

I think this is another indication of the
importance of the content, because, obviously, if it
was just the artist then you would expect all albums
to do reasonably same. But if you put what obviously
the record companies consider to be the greatest hits,
or the best songs, and those suddgnly do sell better,
then it’s obviously being driven by the content of the
album, certainly, in those situations.

CHATIRMAN VAN LOON: Yes. And I stand
informed by my colleague here that the double
asterisks on the -- at the bottom of your exhibit
actually refers to that album. So I --

THE WITNESS: Yes. There’s a thing in
Seltzer’s analysis of -- which we’ll get to.

CHATIRMAN VAN LOON: Okay.
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THE WITNESS: As I was saying about one-
hit wonders, or so-called one-hit wonders, you would
expect that, you know, if, in fact, the popularity of
the artist was the driving factor that this phenomenon
would really not exist. Certainly, a record company,
once they have a successful album, spend a
considerable amount of money promoting the next album
because they’re hoping that they do have the artist.

They generally put out an album reasonably
-- within a year or two of the success of the first
album to try to capitalize on the artist’s popularity.
And therxe are just, you know, many, many instances
that we could point to where you have this phenomena
of one-hit wonders, and then drop-offs of 80 percent,
90 percent in the next album, which would certainly
have to say something about the content being
important to the album that was successful.

I've presented a few of these in the next
set of exhibits. In some cases, it’s the first album
that the artist does, and in other cases it doesn’t
necessarily have to be the first. They may have had
one or two low albums, suddenly ; real hit, and then

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

11470

the next one drops off 80 percent.

MR. JACORY: For the record, Mr. Fine was
referring to Fine Rebuttal Exhibit 2, found at Tab 14.

THE WITNESS: And there was just -- off of
my own memory, I picked a few that I knew had this
phenomena. We could have went through and found many
more. And I think the point is that all of this is
contradictory to a hypothesis that says -- that would
say that, gee, the most important thing is the artist.
The content really isn’t that important. An artist
puts out an album. It’s going to sell because of the
artist.

Again, in summary, let me say I'm not
trying to say an artist is not important. I'm saying
that it’s really a combination of an artist and the
musical works, the songs that appear on the album,
that lead to success.

BY MR. JACOBY:

Q All right. 1I’'d like you at this point,
Mr. Fine, to turn to Dr. Seltzer’s testimony. Do you
have a copy of thatw?

A Yes, I do.
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Q And, specifically, I‘1ll ask you to turn to
page 10, where he directly addresses your testimony.
In Section 1 of -- this is subsection 1 of Section B,
I guess, of Dr. Seltzer’s testimony, beginning on
page 10, Dr. Seltzer raises a question of whether or
not the correlation that you demonstrated in your
original direct testimony between the ratio of pre-
release detects to total detects in the year 2000 as
compared to the ratio of first week sales to total
sales in the same year was a "false" or "spurious"
correlation, and was really 'caused by artist
popularity.

First of all, let me ask you, do you agree

or disagree that artist popularity influences both

pre-detect -- detectsg and first week sales?

A I would agree with that.

0 OCkay. Now, Dr. Seltzer then attempted to
do a -- what he called a partial correlation,

attempting to control for artist popularity. And
you’ve examined his analysis, have you?

A Yes, I have.

Q Okay. Do you have any comment about that
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